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FINANCE COMMITTEE 
 

AGENDA 
 

7th Meeting, 2015 (Session 4) 
 

Wednesday 25 February 2015 
 
The Committee will meet at 9.30 am in the Adam Smith Room (CR5). 
 
1. Proposed Contingent Liability (in private): The Committee will take evidence 

from— 
 

Jamie Hepburn, Minister for Sport, Health Improvement and Mental 
Health, Sara Lightbody, Special Projects Manager, Tourism and Events 
Division, and Derek Glover, Finance Business Partner, Finance 
Programme Management Division, Scottish Government. 
 

2. Decision on taking business in private: The Committee will decide whether 
to take items 13 and 14 in private. 

 
3. Subordinate legislation: The Committee will take evidence on the the Land 

and Buildings Transaction Tax (Sub-sale Development Relief and Multiple 
Dwellings Relief) (Scotland) Order 2015 [draft] from— 

 
Isobel d'Inverno, Convener of the Tax Law Committee, Law Society of 
Scotland; 
 
David Stewart, Policy Manager, Scottish Federation of Housing 
Associations. 
 

4. Subordinate legislation: The Committee will take evidence on the Land and 
Buildings Transaction Tax (Tax Rates and Tax Bands) (Scotland) Order 2015 
[draft] from— 

 
Philip Hogg, Chief Executive, Homes for Scotland; 
 
John Hamilton, Chairman, Scottish Property Federation. 
 

5. Subordinate legislation: The Committee will take evidence on the Land and 
Buildings Transaction Tax (Sub-sale Development Relief and Multiple Dwellings 
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Relief) (Scotland) Order 2015, and the Land and Buildings Transaction Tax 
(Tax Rates and Tax Bands) (Scotland) Order 2015 from— 

 
John Swinney, Cabinet Secretary for Finance, Constitution and Economy, 
Neil Ferguson, Devolved Taxes Legislation Team Leader, Alison 
Cumming, Head of Tax Policy, and John St Clair, Senior Principal Legal 
Officer, Scottish Government. 
 

6. Subordinate legislation: John Swinney, Cabinet Secretary for Finance, 
Constitution and Economy to move—S4M-12346—That the Finance Committee 
recommends that the Land and Buildings Transaction Tax (Sub-sale 
Development Relief and Multiple Dwellings Relief) (Scotland) Order 2015 be 
approved. 

 
7. Subordinate legislation: John Swinney, Cabinet Secretary for Finance, 

Constitution and Economy to move—S4M-12347—That the Finance Committee 
recommends that the Land and Buildings Transaction Tax (Tax Rates and Tax 
Bands) (Scotland) Order 2015 be approved. 

 
8. Subordinate legislation: The Committee will take evidence on the National 

Health Service Pension Scheme (Consequential Provisions) (Scotland) 
Regulations 2015, the Teachers' Pensions Scheme (Consequential Provisions) 
(Scotland) Regulations 2015, the Police Pensions (Consequential Provisions) 
(Scotland) Regulations 2015, and the Firefighters' Pension Scheme 
(Consequential Provisions) (Scotland) Regulations 2015 from— 

 
John Swinney, Cabinet Secretary for Finance, Constitution and Economy, 
John St Clair, Senior Principal Legal Officer, Chad Dawtry, Director of 
Policy, Strategy and Development, Scottish Public Pensions Agency, and 
Jim Preston, Senior Policy Manager, Scottish Public Pensions Agency, 
Scottish Government. 
 

9. Subordinate legislation: John Swinney, Cabinet Secretary for Finance, 
Constitution and Economy to move—S4M-12363—That the Finance Committee 
recommends that the Firefighters' Pension Scheme (Consequential Provisions) 
(Scotland) Regulations 2015 be approved. 

 
10. Subordinate legislation: John Swinney, Cabinet Secretary for Finance, 

Constitution and Economy to move—S4M-12364—That the Finance Committee 
recommends that the Police Pensions (Consequential Provisions) (Scotland) 
Regulations 2015 be approved. 

 
11. Subordinate legislation: John Swinney, Cabinet Secretary for Finance, 

Constitution and Economy to move—S4M-12365—That the Finance Committee 
recommends that the Teachers' Pension Scheme (Consequential Provisions) 
(Scotland) Regulations 2015 be approved. 

 
12. Subordinate legislation: John Swinney, Cabinet Secretary for Finance, 

Constitution and Economy to move—S4M-12366—That the Finance Committee 
recommends that the National Health Service Pension Scheme (Consequential 
Provisions) (Scotland) Regulations 2015 be approved. 
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13. Further Fiscal Devolution: The Committee will consider a draft report. 
 
14. Work programme: The Committee will consider its work programme. 
 
 

James Johnston 
Clerk to the Finance Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5215 

Email: james.johnston@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda Item 1  

PRIVATE PAPER 
 

FI/S4/15/7/1 (P) 

Agenda Item 3,4 & 5  

Note by the clerk 
 

FI/S4/15/7/2 

Agenda Item 8  

Note by the Clerk 
 

FI/S4/15/7/3 

Agenda Item 13  

PRIVATE PAPER 
 

FI/S4/15/7/4 (P) 

Agenda Item 14  

PRIVATE PAPER 
 

FI/S4/15/7/5 (P) 
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Finance Committee 
 

25th Meeting, 2015 (Session 4), Wednesday 25 February 2015 
 

Subordinate Legislation: Land and Buildings Transaction Tax 
 
Purpose 

1. The purpose of this paper is to set out background and procedural information 
for the Committee’s consideration of the following statutory instruments— 

 The Land and Buildings Transaction Tax (Sub-Sale Development Relief and 
Multiple Dwellings Relief) (Scotland) Order 2015 
 

 The Land and Buildings Transaction Tax (Tax Rates and Tax Bands) 
(Scotland) Order 2015 

2. The instruments along with their accompanying Policy Notes are attached. 

3. The Committee has received written submissions (also attached) and will take 
oral evidence on the orders from the following stakeholders— 

Sub-Sale Development Relief and Multiple Dwellings Relief 

 The Law Society of Scotland; 
 The Scottish Federation of Housing Associations 

Tax Rates and Tax Bands 

 Homes for Scotland; 
 The Scottish Property Federation. 

4. The Chartered Institute of Taxation (CIOT) has also provided a written 
submission which is attached. 

Delegated Powers and Law Reform Committee Consideration 

5. The Delegated Powers and Law Reform Committee has considered both 
instruments and determined that it did not need to draw the attention of the 
Parliament to either of them. 
 
The Land and Buildings Transaction Tax (Sub-Sale Development and Multiple 
Dwellings Relief) (Scotland) Order 2015 

6. The instrument relates to the Land and Buildings Transaction Tax (Scotland) 
Act 2013. The Policy Note explains that the instrument’s main purpose is to add a 
sub-sale development relief from LBTT. The instrument also amends the Act to 
ensure that multiple dwellings relief applies only to the acquisition of multiple 
dwellings, instead of to the acquisition of multiple dwellings and other property. 

Sub-sale Development Relief – Background 

7. The Finance Committee published its Stage 1 Report on the Land and Building 
Transaction Tax (Scotland) Bill on 27 March 2013. The report noted that the Policy 

http://www.legislation.gov.uk/sdsi/2015/9780111026014/contents
http://www.legislation.gov.uk/sdsi/2015/9780111026014/contents
http://www.legislation.gov.uk/sdsi/2015/9780111026359/contents
http://www.legislation.gov.uk/sdsi/2015/9780111026359/contents
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-13-04w.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-13-04w.pdf
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Memorandum stated that “there is strong evidence to suggest that the sub-sale rules 
act as a gateway to a significant amount of avoidance activity”1 and that the 
Government did not intend to include sub-sale relief in the Bill. 

8. The Committee heard evidence from witnesses including the Law Society of 
Scotland which suggested that the removal of sub-sale relief provisions afforded 
under the UK SDLT system would have a detrimental impact on “forward funding” 
arrangements where there are three parties involved in the development of a 
property: the vendor, a property developer and an institutional investor.2 

9. In a forward funding arrangement, the property developer concludes a deal to 
purchase an undeveloped site. An institutional investor then buys the site and 
provides the finance to enable the property developer to develop the site. Under the 
current sub-sale relief arrangement the developer pays no SDLT. 

10. In response to this evidence, the Bill Team set out two reasons for not including 
sub-sale relief in the LBTT Bill. Firstly, “although we accept that a piece of land can 
be bought and sold twice on the same day for perfectly legitimate commercial 
reasons we were not persuaded that there is an obvious case for relieving one of the 
set of transactions from tax.” Secondly, “that sub-sale relief has become an avenue 
for avoidance of quite substantial amounts of stamp duty land tax across the UK. We 
were anxious to limit opportunities for tax avoidance.”3  

11. The Cabinet Secretary for Finance, Employment and Sustainable Growth 
stated in oral evidence that “I have not come to a final decision on sub-sale relief” 
and that “there is a possibility that we could bring forward proposals at stage 2.” The 
Cabinet Secretary also made a distinction between sub-sale relief and forward 
funding and his desire to tackle tax avoidance without having a negative impact on 
economic growth. He stated: “In order to tackle tax avoidance, sub-sale relief will not 
be offered. In order to encourage economic activity, we will be more sympathetic to 
forward funding.”4  

12. Having considered the evidence, the Committee made the following 
recommendation in its report— 

“The Committee welcomes the distinction which the Cabinet Secretary has 
made in relation to sub-sale relief and forward funding and supports the 
removal of sub-sale relief from LBTT on the basis that any necessary 
amendments are brought forward at Stage 2 to ensure that forward funding or 
other legitimate arrangements are not subject to double taxation.”5 
 

Scottish Government response to Stage 1 Report 

13. The response to the stage 1 report, published on 24 April 2013, stated— 

                                                           
1http://www.scottish.parliament.uk/S4_Bills/Land%20and%20Buildings%20Transaction%20Tax%20Bil
l/b19s4-introd-pm.pdf 
2 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8027&mode=pdf 
3 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8027&mode=pdf 
4 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8360&mode=pdf 
5 http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-13-04w.pdf 

http://www.scottish.parliament.uk/S4_FinanceCommittee/LBTT_response.pdf
http://www.scottish.parliament.uk/S4_Bills/Land%20and%20Buildings%20Transaction%20Tax%20Bill/b19s4-introd-pm.pdf
http://www.scottish.parliament.uk/S4_Bills/Land%20and%20Buildings%20Transaction%20Tax%20Bill/b19s4-introd-pm.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8027&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8027&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8360&mode=pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-13-04w.pdf
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“The Government is not persuaded of the case for a sub-sale relief to be 
introduced in the LBTT Bill. While it wishes to support the property 
development industry, which plays a key role in the Scottish economy, the 
Government also wishes to reduce as far as possible opportunities for tax 
avoidance. In striking this balance, the Government wants to ensure that 
forward funding arrangements are not subject to double taxation under LBTT, 
and will work with key stakeholders to achieve this objective.”6 
 

Consideration of the Bill at Stages 2 and 3 

14. No amendments relating to sub-sale development relief were lodged at Stage 
2. However, Gavin Brown MSP lodged two amendments at stage 3 which, he 
stated— 

“would introduce a mandatory measure in the sense that it would force the 
Government to consult and to bring in a relief. It would, however, give the 
Government a fairly wide degree of flexibility on precisely what ought to be 
encapsulated to produce a targeted approach to sub-sale relief.” 
 

15. In response, the Cabinet Secretary stated— 

“I have no intention of replicating in devolved taxes the particular provisions 
that have given rise to tax-avoidance activity. That is why I chose not to 
replicate the sub-sale rules in the UK legislation when the bill was introduced. 
The Finance Committee and key stakeholders have supported that stance. 
However, concerns have been raised—with which that committee is familiar—
that the absence of a form of sub-sale relief could have a negative impact on 
transactions that depend on forward-funding arrangements.” 
 

16. He went on to state that— 

“I am therefore prepared to consider further whether measures can be drafted 
to address the issues that the industry has raised with me without jeopardising 
the integrity of the bill. I am prepared to consider a measure by which relief 
should be available only when development is contemplated and takes place 
within a given period. I will not agree to relief being available to parties who 
acquire land speculatively and do not bring that land into use.” 
 

17. In order to assist him in his deliberations, the Cabinet Secretary announced that 
he would convene a working group although he made clear that “if the outcome of 
the working group’s work does not convince me that a relief can be given without 
significant risk of tax-avoidance activity, the Government will not bring an order to 
Parliament.” 

18. The amendments were not agreed to. 

Consultation on Proposed Sub-sale Development Relief Regulations 

                                                           
6 http://www.scottish.parliament.uk/S4_FinanceCommittee/LBTT_response.pdf 

http://www.scotland.gov.uk/Resource/0045/00454519.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/LBTT_response.pdf
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19. On 27 June 2014 the Government published its Consultation on Proposed Sub-
sale Development Relief Regulations. The consultation sought views on— 

“whether the LBTT Act should be amended to allow relief from LBTT for one 
of the land transactions in a “sub-sale” where there is significant development 
or redevelopment of the land or buildings in question. While a broadly similar 
relief is available under SDLT at present, the proposal under consultation in 
respect of LBTT is that the relief would be available only where significant 
development has been completed within 5 years of the effective date.” 
 

20. The consultation made clear that the Government had yet to reach a decision 
on the implementation of such a relief but explained that— 

“The effect of these regulations, if enacted, would be to allow relief from LBTT 
where significant development activity takes place following a sub-sale. 
However, the regulations are also designed to minimise the scope for tax 
avoidance and thus to safeguard LBTT revenue which, from April 2015, will 
form an important element of Scotland’s public finances.” 
 

21. On 3 December 2014, the Government published an analysis of responses to 
the consultation. A total of 17 responses were submitted, ten of which came from 
organisations within the legal and accountancy sector; four from organisations within 
the property sector; two from representative bodies and one from a local authority 
body.  
 
22. The analysis stated that— 
 

“There were mixed views amongst respondents on the proposal that relief 
from LBTT in relation to sub-sales should be available where significant 
development takes place, provided that the development takes place in a 
timely way. Whilst several respondents welcomed the introduction of the 
relief, many had reservations about the mechanism outlined for its operation. 
A prevailing view was that the relief should be provided up-front and 
provisions made for Revenue Scotland to claw back the relief if the 
development is not completed on time. 

  
Common concerns were that the relief mechanism proposed was more 
restrictive than that operating in the rest of the UK and could potentially render 
Scotland less attractive to developers and less competitive; that the proposal 
will lead to cash-flow problems for developers; and that control over meeting 
the requirement to claim the relief will be outwith the hands of the taxpayer 
seeking the relief.” 
 

23. The analysis further stated that—  
 

“All but one of the respondents who addressed the issue opposed the 
proposal that at the time of the initial transaction, the taxpayer should pay 
LBTT and claim the relief subject to the conditions set out in paragraph 6 of 
the new schedule 10A. A prevailing argument emerging from most responses 

http://www.scotland.gov.uk/Resource/0045/00454519.pdf
http://www.scotland.gov.uk/Resource/0045/00454519.pdf
http://www.scotland.gov.uk/Resource/0046/00464996.pdf
http://www.scotland.gov.uk/Resource/0046/00464996.pdf
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was that the proposal would provide cash-flow challenges for developers who 
would have to pay LBTT up-front, with relief in the future not entirely certain.” 

 
24. The analysis noted that— 
 

“The one supporting voice considered that the proposal offered a balance 
between safeguarding tax revenue and providing relief for property 
developers; it encouraged compliance; and it would be effective as it placed 
the onus on the developer to claim the relief initially then follow up this claim 
at a later date.” 

 
25. The Policy Note states that the single organisation that supported the proposal 
was the CIOT.  
 
26. The CIOT’s written evidence states— 
 

“We welcome the decision to proceed with the implementation of a sub-sale 
development relief. The amended relief mechanism poses a higher risk to the 
public revenue, due to the reliance on claw back of the relief and the length of 
time involved before a claw back might apply. Revenue Scotland are aware of 
the risks, and should be able to mitigate them.” 

 
Letter from Cabinet Secretary for Finance, Constitution and Economy 

27. On 11 December 2014, the Cabinet Secretary wrote to the Convener in order 
“to set out my thinking on some of the key aspects of tax policy that they cover and 
to highlight some of the changes that have been made as a result of the consultation 
process that took place over the summer of 2014.” 
 
28. In respect of sub-sale relief, the letter stated— 
 

“The Scottish Government published a separate consultation paper on 27 
June 2014 proposing a sub-sale relief that could be claimed by the 'first buyer' 
in a transaction involving a sub-sale arrangement, but at the outset when the 
transaction takes place, the full amount of LBTT due would be paid. It was 
proposed that the tax relief would take the form of a payment by Revenue 
Scotland to the taxpayer once the taxpayer had provided evidence that 
significant development had taken place on the land in question. The 
availability of the relief was to be conditional on significant development taking 
place within 5 years of the effective date of the pre-completion transaction. 
 
Most of the stakeholders who responded to the consultation were not in 
favour of the proposed sub-sale development relief mechanism as proposed. 
The concerns primarily related to the proposal that the relief should not be 
available upfront, but would be refunded to the taxpayer by Revenue Scotland 
once completion of the development can be confirmed. 
 
In light of these concerns, I have decided to change the mechanism by which 
the relief is claimed. I will shortly lay a SSI to provide for a sub-sale relief that 
is claimed, and granted when the land transaction return is submitted by the 
'first buyer'. However, if significant development does not take place within 5 

http://www.scottish.parliament.uk/S4_FinanceCommittee/General%20Documents/20141211CabinetSecretarytoConvener.pdf
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years the relief would be withdrawn or partially withdrawn. It would then 
become repayable.” 
 

The Policy Note 

29. The Policy Note states that— 
 

“it is intended that the sub-sale development relief will be available to the ‘first 
buyer’ in a land transaction involving sub-sale arrangements where significant 
development is in prospect.” 
 

30. The Policy Note explains that— 
 
“‘Significant development’ is defined in new schedule 10A as ‘development 
that is significant having regard to, among other things, the nature and extent 
of the subject matter’ and also its market value.” 
 

31. The CIOT’s submission states— 
 
“The definition of a ‘significant development’ is less objective than that 
originally proposed in June 2014, but also potentially more inclusive. We think 
it requires amendment, as the current proposal will lead to uncertainty for 
taxpayers as to whether or not they can make a claim for relief.” 
 

Multiple Dwellings Relief 

32. With regard to multiple dwellings relief, the Policy Note states that as it currently 
stands, the Act’s— 

“formulation means that the minimum prescribed covers all tax due in respect 
of the transaction and not just that due in respect of dwellings. The purpose of 
the amendments is to confine the minimum proportion to the tax that would 
otherwise be due but for the relief on dwellings.” 
 

33. It further states that the Government “has concluded that the relief should apply 
only to the acquisition of multiple dwellings, not multiple dwellings and other 
property.” 
 
Impact Assessments 

34. A Business Regulatory Impact Assessment was published on 9 December 
2014. The Policy Note states that “no significant financial effect or impact on the 
private, voluntary or public sector is anticipated as a consequence of this Order.” 
 
The Land and Buildings Transaction Tax (Tax Rates and Tax Bands) (Scotland) 
Order 2015 

35. The Policy Note states that the purpose of the instrument is to set tax bands 
and percentage tax rates for land transactions that will be subject to LBTT. The 
proposed rates and bands are set out in the instrument’s schedule. 
 
 

http://www.gov.scot/Resource/0046/00465686.pdf
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Draft Budget 2015-16 
36. On 9 October 2014 the Government published Draft Budget 2015-16, which 
contained proposed rates and bands for LBTT as follows— 
 
Residential 
Transactions 

Rate Non-Residential 
Transactions 

Rate Non-Residential 
Leases 

Rate 

Up to £135,00 nil Up to £150,000 nil Up to £150,000 nil 

£135,001 to 
£250,000 

2.0% £150,001 to 
£350,000 

3.0% Over £150,000 1.0% 

£250,001 to £1m 10.0% Over £350,000 4.5%     

Over £1m 12.0%         

 
37. The above are marginal rates, payable on the portion of the total value which 
falls within each band. The Committee welcomed the introduction of this progressive 
structure as a replacement of the Stamp Duty Land Tax (SDLT) slab structure in its 
Stage 1 report on the LBTT Bill. 
 
38. Whilst the evidence the Committee received broadly supported the structure of 
the tax on residential transactions there was some concern about the potential 
impact on the housing market of the proposed increases in tax for homes valued 
above £325,000.  
 
39. Homes for Scotland suggested in written evidence that the tax on homes worth 
between £325,000 and £500,000 was overly punitive and could lead to stagnation in  
this part of the market. To mitigate this it proposed an additional band of 7% for 
transactions between £250,000 and £500,000. The Scottish Property Federation 
(SPF) suggested in written evidence that its main concern with the proposed 
residential rates was that people seeking to move into larger properties might be 
deterred by increased taxation. It recommended an intermediate rate closer to 5-6% 
on homes costing between £250,000 and £1m.  
 
40. Both Homes for Scotland and the SPF argued that the change in bands was 
too severe and could give rise to distortion in the market, with people making 
decisions on whether or not to proceed with a transaction. Homes for Scotland 
suggested that there was a critical price point between £325,000 and around 
£500,000, where the tax increase would be in the region of 40 per cent. 
 
41. Homes for Scotland also suggested that the nil band should remain at 
£125,000 which would mean the buyer of a property costing the average house price 
of around £160k would still pay £900 less than under the previous UK stamp duty 
rates. This would also balance out the impact on mid to higher value properties. In 
contrast, the Scottish Building Federation (SBF) supported increasing the zero rate 
threshold and suggested this could boost the construction industry, in particular by 
stimulating the building of affordable housing. 
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42. In explaining the rationale for the residential rates the Cabinet Secretary stated 
that nobody who acquired a property costing less than £325,000 would pay any 
more in tax and that, in many cases, people would pay significantly less than was 
paid under the existing SDLT system. 
 
43. When questioned by the Committee about the potential negative impact of the 
10% rate on transactions between £325k and £500k the Cabinet Secretary stated 
that the average property price for every local authority area in Scotland was below 
the level at which any properties will be affected by an increase in taxation. 
 
2014 Autumn Statement  

44. On 3 December 2014 the UK Government also ended the slab structure for 
SDLT and introduced new marginal rates and thresholds as set out below. 
 
Property Value Rate 

Up to £125,00 Nil 

£125,001 to £250,00 2% 

£250,001 to £925,00 5% 

£925,001 to £1,500,00 10% 

Over £1,500,000 12% 

 
45. The UK Government stated that “the associated reduction in the Scottish 
Government’s block grant will be around £80 million smaller in 2015-16 as a result of 
the changes in SDLT.” 
 
46. On 7 January 2015, during the Committee’s consideration of its report on the 
Draft Budget, Gavin Brown MSP proposed that for residential transactions subject to 
LBTT there should be an additional tax band with a rate of 5% for properties costing 
from £250,001 to £500,000 and that the threshold for the nil rate should be raised to 
£140,000. The proposal was disagreed to by division. 
 
Stage 1 Debate 

47. During the Stage 1 debate on the Budget Bill on 21 January 2015, the Cabinet 
Secretary stated— 
 

“One consequence of the chancellor’s announcement in December is that the 
amount of revenue that I need to raise to meet the commitment to revenue 
neutrality is lower than was anticipated at the time of the draft budget. As a 
result, I have chosen to review the rates and bands for residential land and 
buildings transaction tax.”7 
 

48. The Cabinet Secretary went on to describe the following revised proposals for 
LBTT rates and bands as set out in the instrument’s schedule. 
                                                           
7 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9737&mode=pdf 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9737&mode=pdf
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 Residential Transactions Percentage 

nil rate band Not more than £145,000 0% 

first tax band More than £145,000 but not more than £250,000 2% 

second tax band More than £250,000 but not more than £325,000  5% 

third tax band More than £325,000 but not more than £750,000 10% 

fourth tax band More than £750,000 12% 

 
49. In its written submission, the SPF stated— 

“the introduction of a 5% rate is welcome and a necessary improvement to the 
previous proposals.  However the band range, set between £250,000 and 
£325,000 is far too narrow and should be extended up to £400,000 at the 
minimum.” 
 

50. Whilst Homes for Scotland stated— 

“Many of our members remain very concerned that the new LBTT rates, as 
announced on 21st January 2015, will still penalise and stifle market activity in 
the £300k - £500k price bracket, which in some parts of Scotland (Aberdeen & 
Edinburgh in particular) represents a typical family home.” 
 

51. Homes for Scotland further stated— 

“Given the feedback we have received, we reiterate our concerns that the 5% 
band, proposed to be applicable from £250-£325k, is too narrow and should 
be increased to extend up to £500k.” 
 

Finance Committee consideration  

52. The Committee is required to report to the Parliament on the Sub-Sale 
Development and Multiple Dwellings Relief Order by 12 March and on the Tax Rates 
and Bands Order by 25 March. 

53. Both Orders are subject to the affirmative procedure (Rule 10.6 of Standing 
Orders). The Cabinet Secretary for Finance, Constitution and Economy has lodged 
motions S4M-12347 and S4M-12346 proposing that the Committee recommends 
approval of the instruments.  

54. The Cabinet Secretary will attend the meeting to answer any questions on the 
Orders, and then, under separate agenda items, to speak to and move the motions 
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for approval. The Committee will then decide whether or not to agree to the motions, 
before reporting its recommendations to the Parliament. 

Conclusion 

55. The Committee is invited to consider the instruments. 

 
Alan Hunter 

Assistant Clerk to the Committee 
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ANNEXE 

 

SUB-SALE DEVELOPMENT RELIEF AND MULTIPLE DWELLINGS RELIEF 

 

SUBMISSION FROM THE CHARTERED INSTITUTE OF TAXATION 

 

1  Introduction 

 
1.1  The Chartered Institute of Taxation (CIOT) is pleased to submit comments on 

the draft Scottish Statutory Instrument: The Land and Buildings Transaction 
Tax (Sub-sale Development Relief and Multiple Dwellings Relief) (Scotland) 
Order 2015, to assist the Finance Committee of the Scottish Parliament in their 
consideration of it. 
 

1.2  We are an educational charity concerned with promoting the education and 
study of the administration and practice of taxation. For more details see the 
statement about us at section 5 below. 
 

1.3  We have previously made submissions to the Scottish Government in 
response to their consultations on the proposed subordinate legislation for the 
Land and Buildings Transaction Tax (LBTT)8 and on the proposed Sub-sale 
Development Relief Regulations9. 
 

1.4  One of the CIOT’s aims is to assist in ensuring that whatever policy is adopted, 
the resulting tax system is effective and efficient – for taxpayers, their advisers 
and the authorities. 

 
2  Executive Summary 

 

2.1  In order to ensure the tax system is effective, it is important that the legislation 
is clear and that it reflects the intention of the Scottish Parliament. We 
therefore welcome the proposed changes to Schedule 5 of the Land and 
Buildings Transaction Tax (Scotland) Act 2013 (LBTT(S)A 2013), which clarify 
the tax due when multiple dwellings relief applies. 
 

2.2  We welcome the decision to proceed with the implementation of a sub-sale 
development relief. The amended relief mechanism poses a higher risk to the 
public revenue, due to the reliance on claw back of the relief and the length of 
time involved before a claw back might apply. Revenue Scotland are aware of 
the risks, and should be able to mitigate them. 

                                                           
8
 http://www.tax.org.uk/tax-policy/public-submissions/2014/LBT_proposed_subordinate_legislation_1_Aug_14 

9
 http://www.tax.org.uk/tax-policy/public-submissions/2014/LBTT_proposed_subsale 

http://www.tax.org.uk/tax-policy/public-submissions/2014/LBT_proposed_subordinate_legislation_1_Aug_14
http://www.tax.org.uk/tax-policy/public-submissions/2014/LBTT_proposed_subsale
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2.3  The definition of a ‘significant development’ is less objective than that 

originally proposed in June 2014, but also potentially more inclusive. We think 
it requires amendment, as the current proposal will lead to uncertainty for 
taxpayers as to whether or not they can make a claim for relief. 
 

2.4  The relief is withdrawn automatically if no development takes place within the 
relevant period, which is five years. We think the legislation should provide for 
the possibility of applying for an extension of the relevant period, if external 
events outside the control of the developer have prevented a development 
from completing or happening within the five years. 

 
3  Multiple Dwellings Relief 

 

3.1  It is important that the legislation is clear and that its effect is that intended by 
the Scottish Government and Scottish Parliament. This helps to make the tax 
system simpler to navigate for taxpayers and the tax authority. In view of this, 
we welcome the proposed amendments to Schedule 5 of the LBTT(S)A 2013. 
 

3.2  In particular, the amendment to paragraph 11 of Schedule 5 to LBTT(S)A 
2013 is logical. It serves to clarify that the tax due in relation to remaining 
property is due regardless of whether the calculation in paragraph 10 of 
Schedule 5 is in point or the minimum prescribed amount is to be used. It also 
clarifies that the comparison, for determining whether to follow paragraph 10 
or 11 is between the minimum prescribed amount and the amount chargeable 
in respect of the dwellings that qualify for the relief. 
 

3.3  One point of concern is the lack of consistency in terminology in Schedule 5. 
The abbreviation ‘RT’ is used to refer to the ‘tax due in relation to remaining 
property’. This term first appears in Part 3, and is effectively defined at 
paragraph 7. Prior to this, however, there are no references in the schedule to 
‘remaining property’, only to ‘other property’, for example in paragraphs 4 and 
5. It appears that these two phrases, ‘other property’ and ‘remaining property’ 
refer to the same concept. It would therefore be helpful if the terminology was 
consistent throughout the schedule. 
 

3.4  The confirmation that Article 2 of the Land and Buildings Transaction Tax 
(prescribed Proportions) (Scotland) Order 2014 continues in force is welcome. 

 
4  Sub-sale Development Relief 

 

4.1  We welcome the decision to proceed with the implementation of a sub-sale 
development relief. The initial Scottish Government consultation in June 2014 
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suggested that the aim was for the relief to provide an incentive for particular 
kinds of developments, for example those that involve forward-funding 
arrangements, that meet the conditions, but to protect the public revenue 
against avoidance and abuse. We welcomed the proposal in June 2014, as 
we felt that this met the Scottish Government’s policy.10 In particular, it 
avoided the need for burdensome compliance work by Revenue Scotland, by 
placing the onus on the developer to claim the relief and follow the claim for 
relief with a claim for a tax refund when appropriate. This also minimised the 
risk to the public purse of an upfront relief followed by potential claw back by 
Revenue Scotland – the consultation document raised a concern that in some 
cases Revenue Scotland would be unable to claw back the tax if appropriate, 
because of the risk of being unable to identify the taxpayer after the passage 
of five years or taxpayer insolvency. 
 

4.2  The current proposal is for the relief to be claimed and received up front, but 
for it to be subject to possible claw back by Revenue Scotland, should the 
conditions of the relief not be met. One advantage of this is that the process is 
familiar to taxpayers and will also be adopted for some other LBTT reliefs, 
such as multiple dwellings relief, group relief and charities relief. It does pose 
a higher risk to the public revenue, due to the reliance on claw back of the 
relief and the length of time involved before a claw back might apply. 
 

4.3  However, as shown by the consultation document in June 2014, it is clear that 
the Scottish Government and no doubt Revenue Scotland are aware of these 
risks. It is therefore possible to take steps and implement procedures to 
mitigate them. One option might be for Revenue Scotland to establish a 
system whereby they automatically carry out a check towards the end of the 
five year period relevant to a sub-sale development relief claim, or to issue a 
notification to the claimant prior to the end of the five years. This would help to 
ensure that Revenue Scotland are aware for compliance purposes from which 
taxpayers they are expecting an amended tax return and additional tax. In 
addition, Revenue Scotland could consider whether there are early indicators 
that the relief might have to be clawed back. Provision could be made to 
initiate a claw back within the five year period in appropriate cases. 
Alternatively, they could include a requirement to provide security to cover a 
possible future claw back. 
 

                                                           
10

 The proposal in the June 2014 consultation document is discussed in Chapter 4: Administrative concerns and revenue 
risks: ‘The Scottish Government therefore takes the view that at the time of the initial transaction, the taxpayer should pay 
LBTT and claim the relief subject to the conditions set out in paragraph 6 of new Schedule 10A. When the ‘significant 
development’ is complete, the taxpayer would then be able to submit a claim for a refund of the LBTT paid.’ Land and 
Buildings Transaction Tax: A Consultation on Proposed Sub-sale Development Relief Regulations – The Scottish 
Government, June 2014. 
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4.4  The definition of a ‘significant development’ is less objective than that 
originally proposed in June 2014.11 Having a definition that depends on the 
consideration of a number of qualitative factors, such as ‘nature and extent’, 
as well as a comparison with the market value means that no development is 
excluded simply because it does not require an application for planning 
permission – this is therefore potentially more inclusive. It is also, however, 
more subjective. There is likely to be uncertainty surrounding whether a 
development qualifies or not and whether Revenue Scotland might challenge 
a claim for relief. One means of providing more certainty might be to define a 
‘significant development’ as one which entails an uplift in value by a certain 
degree – such a definition might help to provide some developers with 
certainty that their claim for relief will not be challenged. 
 

4.5  When calculating the chargeable consideration for the first land transaction, if 
partial relief is in point, at paragraph 9. (2) of draft Schedule 10A it states that 
to determine the amount of consideration ‘attributable’, it is necessary to use 
a ‘just and  
reasonable basis.’ This could lead to uncertainty for the taxpayer as to what 
basis to choose, for example, area, market value or some other factor, 
particularly if one method gives a better tax result. It is key that the guidance 
assists taxpayers as to what Revenue Scotland considers a just and 
reasonable basis, so that they can ensure they can justify the method 
adopted. There may also be a concern that Revenue Scotland will impose the 
method that results in the most tax payable, even if that method is perhaps 
less justifiable, or at least, no more justifiable than that proposed by the 
taxpayer. It is important therefore that Revenue Scotland are equally able to 
justify any method they use, to ensure taxpayer faith in the tax authority’s 
integrity. 
 

4.6  At paragraph 13 of draft Schedule 10A it states simply that the relief is 
withdrawn if no development takes place within the relevant period, which is 
five years. This appears to be automatic. At paragraph 15, it states simply that 
the relief is partially withdrawn if some development has taken place (but not 
been completed). We think there should be the possibility of applying for an 
extension of the relevant period, if external events outside the control of the 
developer have prevented a development from completing or happening 
within the five years. We think this should be included or referred to in the 
legislation, although the precise details could be contained in guidance. The 
possibility of applying for such an extension (in certain circumstances) is 
desirable, since the five year time period means that the availability of the 

                                                           
11

 The proposal in the June 2014 consultation document was that a ‘significant development’ would be a development that 
requires an application for planning permission. The disadvantage of this proposal was that the requirements for planning 
permission might not tally with the developments the Scottish Government wishes to encourage. 
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relief is outside the control of the taxpayer claiming it. Essentially, the claimant 
can find itself having to pay back some or all of the tax relief five years after 
the event due to circumstances entirely outside its control. 
 

4.7  When partial withdrawal of the relief is in point, according to paragraph 15. (2) 
and (3) of draft Schedule 10A, the taxpayer, to work out the tax relief to be 
repaid, needs to calculate an ‘appropriate proportion’, and this must be ‘just 
and reasonable’. The draft legislation suggests that the taxpayer should take 
into account the extent to which the significant development has taken place. 
As noted above, (see 4.4 and 4.5), this is rather subjective and may raise 
concerns for the taxpayer that Revenue Scotland will challenge the basis that 
they adopt. There could be various measures of the extent of the 
development. It is important that guidance provides assistance, by advising 
taxpayers how to justify the basis adopted, and by explaining what Revenue 
Scotland will accept as being just and reasonable. Equally, it is important that 
Revenue Scotland are able to justify any method they put forward. 
 

4.8  In respect of our points at 4.4, 4.5 and 4.7 above, concerning subjectivity and 
uncertainty, we think it is important that Revenue Scotland have the 
necessary expertise at their disposal to enable them to determine what is ‘just 
and reasonable’ in a particular case, taking into account the specific facts. 
 

4.9  We note that there are no anti-avoidance provisions. We assume the Scottish 
Government are satisfied that the general anti-avoidance rule provided for in 
the Revenue Scotland and Tax Powers Act 2014 will suffice, together with the 
nature of the relief, which is itself fairly narrowly-drawn. 

 
5  Draft legislation 

 

5.1  The format is much clearer than the draft Schedule put forward in the June 
2014 consultation document. The use of sections and sub-headings is 
welcome. 
 

5.2  At paragraph 9. (1) of draft Schedule 10A, under the heading Full relief the 
final words read ‘is exempt from charge.’ This choice of wording implies that 
an exemption is in point, rather than a relief, which the taxpayer must claim 
(as is in fact the case). We think it would be clearer, and more accurate, to 
use wording such as ‘is eligible for tax relief at the rate of 100%.’ 
 

5.3  At paragraph 10. (1) of draft Schedule 10A, under the heading Partial relief, 
the explanation of how to calculate the chargeable consideration for the first 
land transaction is extremely complex. It might be better to use a formula, as 
has been done with the drafting in respect of multiple dwellings relief. 
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6  The Chartered Institute of Taxation 

 
6.1  The Chartered Institute of Taxation (CIOT) is the leading professional body in 

the United Kingdom concerned solely with taxation. The CIOT is an 
educational charity, promoting education and study of the administration and 
practice of taxation. One of our key aims is to work for a better, more efficient, 
tax system for all affected by it – taxpayers, their advisers and the authorities. 
The CIOT’s work covers all aspects of taxation, including direct and indirect 
taxes and duties. Through our Low Incomes Tax Reform Group (LITRG), the 
CIOT has a particular focus on improving the tax system, including tax credits 
and benefits, for the unrepresented taxpayer. 
 

6.2  The CIOT draws on our members’ experience in private practice, commerce 
and industry, government and academia to improve tax administration and 
propose and explain how tax policy objectives can most effectively be 
achieved. We also link to, and draw on, similar leading professional tax 
bodies in other countries. The CIOT’s comments and recommendations on 
tax issues are made in line with our charitable objectives: we are politically 
neutral in our work. 
 

6.3  The CIOT’s 17,000 members have the practising title of ‘Chartered Tax 
Adviser’ and the designatory letters ‘CTA’, to represent the leading tax 
qualification. 
 

 
 
The Chartered Institute of Taxation 
20 February 2015 
 

 

 

 

 

 

 

 

 

 

 

 



SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

 

Introduction 

The Law Society of Scotland aims to lead and support a successful and respected 

Scottish legal profession. Not only do we act in the interests of our solicitor members 

but we also have a clear responsibility to work in the public interest. That is why we 

actively engage and seek to assist in the legislative and public policy decision 

making processes. 

These comments have been prepared on behalf of the Society by members of our 

Tax Law Committee (‘the Committee’). The Committee welcomes the opportunity to 

give evidence to the Finance Committee in relation to the draft The Land and 

Buildings Transaction Tax (Sub-sale Development Relief and Multiple Dwellings 

Relief) (Scotland) Order 2014 and has the following comments to make. 

Introduction  

We welcome the introduction of a targeted relief for sub-sales where development is 

in prospect.  In particular, we welcome that the draft regulation extends the 

availability of the sub-sale development relief beyond forward funding arrangements 

(although we note it will still apply to a far narrower range of transactions than those 

in relation to which SDLT sub-sale relief is available). 

The Finance Committee will be aware that in the original draft regulation which was 

published last year the sub-sale development relief was only available once 

development had taken place. We are particularly pleased to see that following the 

responses to the consultation on the draft regulation, where most of those 

responding raised concerns about this mechanism, the relief will be available up 

front with a clawback if the development does not take place within five years. We 

believe this will assist cash flow for developers and others involved in sub-sale 

transactions. It is very encouraging to see that the Scottish Government has listened 

to the representations made. 

The Committee’s preference is for a general sub-sale relief. This is available under 

SDLT and we are concerned at the prospect of Scottish purchasers being placed at 

a commercial disadvantage compared to those in the rest of the UK. However, we 

acknowledge that the Scottish Government is not inclined to adopt this approach 

because of concerns about tax avoidance. 

Definition of “development” and “significant development” 

We support the revised definition of “development” which now includes a wider range 

of development and redevelopment projects.  
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We support the revised definition of “significant development” which no longer 

requires planning permission to be obtained. This is a welcome change – we are 

aware of many significant developments where planning permission is not 

necessary. The new definition is that ‘“significant development” means development 

that is significant having regard to, among other things, the nature and extent of the 

subject-matter of the qualifying sub-sale and to the market value of that subject-

matter’. This will include a wider range of developments than the original test.  

We acknowledge that providing an exhaustive definition of development, 

redevelopment and significant development would have been problematic and would 

have led to a lack of flexibility.  

We believe that in most cases it will be very obvious whether or not significant 

development will take place, for example in classic forward funding transactions 

where a development agreement will have been entered into by the developer and 

the end purchaser. Similarly there will be many redevelopment projects which clearly 

meet the test.  

There may be other cases where the position is not so clear cut, ie where it may not 

be clear whether proposed development is “significant” or whether the 

redevelopment works “carried out are comparable in scale or cost to the construction 

of such buildings”. 

In these cases we believe it will be extremely important that detailed guidance is 

available, including worked examples, illustrating Revenue Scotland’s view of the 

meaning of significant development and redevelopment. In addition, we believe this 

is an area where taxpayers should be able to seek an opinion from Revenue 

Scotland (see https://www.revenue.scot/help/revenue-scotland-opinions) so that 

developers and other first buyers in sub-sale transactions can have certainty about 

whether the relief is available.  

Clawback mechanism 

If no development takes place within the five year period, the relief is withdrawn. We 

would point out that in some cases a proposed development could be delayed 

because of delays in obtaining planning permission or other commercial issues which 

are beyond the control of either the first buyer or the second buyer. In these cases 

we would suggest that it should be possible for an extension of the five year period to 

be made available. We would suggest that this should be considered as an 

amendment to the relief when the opportunity arises.    

Where development has started but not been completed the tax chargeable is an 

‘“appropriate proportion” of the tax which would have been payable without the relief. 

This means “an appropriate proportion that is just and reasonable having regard to, 

among other things, the extent to which the significant development proposed when 

the relief was given has taken place’. We welcome the fact that the clawback of relief 
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is now to be arrived at on a just and reasonable basis. This is a test which is well 

known from other taxes, however there are a variety of different ways in which it 

could be applied. It will be helpful for taxpayers if Revenue Scotland guidance gives 

examples of the approaches which might be taken in different situations.  

Multiple dwellings relief  

We have no comments on the amendment to the Multiple Dwellings Relief. We 

understand that the aim of this amendment is to make it clear that where a 

transaction involves a purchase of multiple dwellings and other property, the tax 

payable is the minimum prescribed amount in relation to the dwellings plus the LBTT 

payable in relation to the remaining property. We believe this had always been the 

intention of the legislation. 
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SUBMISSION FROM THE SCOTTISH FEDERATION OF  

HOUSING ASSOCIATIONS 

Finance Committee; Land and Buildings Transactions Tax Proposed SSI in Sub 
Sales – 18th February 2015 

Introduction  

The SFHA welcomes the opportunity to give evidence to the Finance Committee 
on the Land and Buildings Transaction Tax (LBTT), following on from the 
written and oral evidence we provided in October 2014.  Our evidence is 
confined to the draft Scottish Statutory Instrument (SSI) relating to sub sale 
and multiple dwellings relief. Our evidence focusses on issues raised in our 
previous evidence. 

The SFHA is the national representative body for housing associations and co-
operatives in Scotland.   

Housing associations and housing co-operatives in Scotland own and manage 
47% of the country’s affordable rented housing stock. This represents over 
280,000 homes across Scotland, concentrated in some of the poorest 
communities in our country.  

1.4 Housing associations and co-operatives have been working to provide, 
 manage and maintain housing throughout Scotland since the 1960s and have 
 a track record of making a significant contribution to improving housing for the 
 people of Scotland. 

1.5 There are some important and distinctive features of housing associations 
and co-operatives. Our members are:  

 Independent businesses that provide and manage high quality affordable 
accommodation and housing services; 

 Responsible for accessing and managing public and private resources;  

 Managing their businesses, not to make a profit but using resources 
imaginatively and inventively to benefit housing and communities;  

 Accountable to their members, who live or have other interests in the 
communities and places which they create;  

 Publicly accountable and thus regulated given their use of government 
resources;   

Housing associations and co-operatives are diverse organisations at different scales, 
with different histories, purposes and goals. They also collaborate in different ways 
with each other, with the private sector and with local authorities, according to their 
particular business imperatives. 
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2 General Comments  

2.1 The SFHA welcomes the continuing exemptions in the LBTT proposals 

(carried over from Stamp Duty) for residential leases, and the proposal to 

continue reliefs for acquisitions by tenant controlled housing associations and 

co-operatives and charities. We welcome this and believe that this is correct as 

our members provide quality affordable rented housing for people in housing 

need, on a not for profit basis. 

2.2 While of less direct concern to our members and their tenants, we also 

welcome the fact that the LBTT proposals will be progressive, generally 

benefitting those buying less expensive properties by 

 Ensuring no tax is paid on properties costing £135,000 or less 

 An estimated 90% of purchasers pay either the same or less than 

under stamp duty 

2.3 We are disappointed to note that, under the terms of the proposed SSI, there 

will not be exemptions or reliefs from LBTT on the provision of mid-tenure homes 

by housing associations non-charitable subsidiaries. We believe that mid-tenure 

homes serve an important purpose in providing homes for a market not met by 

the private market for people unlikely to access social rented housing. 

2.4 The SFHA welcomes the fact that the SSI clarifies the position on relief from 

LBTT on multiple property purchases by housing associations and their 

subsidiaries. We note, however, that the SSI does not provide 100% relief, and 

believe that the net cost will be higher than it was under Stamp Duty (we have 

provided a worked example provided by an association). 

2.5 On back to back land sales, while the SSI proposes a new provision providing 

relief to the original purchaser (usually a developer), it appears that no relief will 

be provided to an association or their subsidiary who purchase all or part of the 

site from the developer. 

2.6 We provide more detailed explanations on points 2.3, 2.4 and 2.5 below.     
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3  Provision of mid-tenure homes by housing association subsidiaries 

3.1 A growing number of housing associations provide mid-market rent (MMR) 

through non-charitable subsidiaries. These homes meet a distinct need not met by 

the market, by providing quality homes for rent at a level set between social rent and 

market rent. They are particularly important in pressured housing areas, where 

demand for housing is high, providing access to homes for people in low paid 

employment or grown up children looking to leave home. 

3.2 The need for MMR is likely to increase as house prices remain high, making it 

difficult for young people or people in low paid employment to buy a house. 

3.3 In order for an association’s subsidiary to develop housing for mid-market rent, 

subsidy must be available either in the form of grant or land transferred at nil value 

from the local authority. In return the MMR meets an unmet housing need, providing 

quality housing for people who cannot afford to buy a home but who are unlikely to 

be allocated a council or housing association home. 

3.4 We therefore believe that these developments should be exempt from or receive 

relief on LBTT. We understand that this is not the case in the draft SSI and would 

urge that an amendment is made. 

 

4.  Relief on multiple property acquisitions by associations and their 

subsidiaries 

4.1 In our previous submission to the committee, we highlighted the fact that a likely 

consequence of the fact that LBTT deliberately shifts a greater share of the tax 

burden onto high value sales (which we support), one consequence of this would be 

that where an association’s subsidiary buys multiple homes for MMR, the tax 

payable on the transaction would be higher than under Stamp Duty. Even with the 

partial relief proposed under the exemption the tax paid under LBTT would be higher 

– we provide an example case study in order to illustrate this. 

4.2 Again, given that providing MMR is meeting a housing need not met by the 

market, we would argue that a complete relief or exemption should apply. 
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5. LBTT and back to back land sales 

5.1 It is often the case that housing associations, co-operatives and their subsidiaries 

gain access to land that they can develop for housing by buying that land from a 

developer. It is our understanding that while the SSI has introduced a new schedule 

which provides that a developer purchasing land and selling it on will get relief from 

LBTT, the purchasing association or subsidiary would still have to pay LBTT on the 

land that they bought. 

5.2 We welcome the fact that developers will receive relief from LBTT on back to 

back land sales and so will not pass on this cost. 

5.3 As with the other issues highlighted, however, it is the SFHA’s view that since 

MMR meets a need unmet by the market and requires subsidy, then there should be 

a full relief or exemption. 

6. Conclusion 

6.1 The SFHA welcomes the underlying aims of the LBTT, to provide a more 

equitable and straightforward tax than Stamp duty, which it replaces. 

6.2 While the SFHA welcomes the fact that changes have been made to LBTT with 

the proposed introduction of the SSI on sub sales and multiple relief dwellings, we 

are concerned that in three areas LBTT will, as currently proposed, lead to increased 

costs on the provision of homes for mid market rent: 

 Development of homes housing associations’ non-charitable subsidiaries 

 Purchase of multiple properties  

 Purchase of land through a back to back sale from a developer 

6.3 The SFHA proposes that the LBTT should be amended so that the provision of 

MMR is exempt from LBTT, or at least there should not be circumstances where the 

LBTT charged will be higher than the equivalent under Stamp Duty.  

 

SFHA 

February 2015 
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ANNEXE 

SFHA: Land and Buildings Transactions Tax submission 17 February 2015 

 

59 (8) Where six or more separate dwellings are the subject of a single transaction 
involving the transfer of a major interest in, or the grant of a lease over, them, then, 
for the purposes of this Act as it applies in relation to that transaction, those 
dwellings are treated as not being residential property. 
 
Non-residential property transactions - proposed LBTT rates and bands 

For non-residential property transactions, the rate of tax is determined in the same 
manner as for residential property transactions but by reference to different proposed 
rates and bands: 
 

Purchase price LBTT rate 

Up to £150,000 0% 

Above £150,000 to £350,000 3% 

Above £350,000 4.5% 

 
Schedule 5 Multiple Dwellings Relief 

Buying 20 properties @ £200,000 cost £4,000,000 
SDLT 1% = £40,000 
 
£350,000-£150,000 = £200,000*3% =£6,000 
£4,000,000-£350,000* 4.5%= £164,250  
Total £170,250 but with relief 
all by 25% = £42,562.50  
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TAX RATES AND TAX BANDS 

 

SUBMISSION FROM HOMES FOR SCOTLAND 

 

Homes for Scotland is the authoritative voice of the home building industry in 
Scotland. Our membership of some 200 organisations ranges from major UK-wide 
national firms to regional companies and smaller local firms, who between them are 
responsible for approximately 95% of the new homes built for sale every year and a 
significant proportion of affordable new build.  
 
Our members have watched with interest how the new Land & Buildings Transaction 
Tax (LBTT) has been developed and its rates set; as a membership organisation we 
have sought their feedback and views and in turn reflected these in our responses to 
consultations, provided written and oral evidence and generally represented their 
voices at all of the key stages. 
 
The first point to make is that we applaud the Scottish Government for changing to a 
new progressive structure, removing the old ‘slab’ system which created market 
distortions.  In addition, we warmly welcome the lower tax payable by first time 
buyers and those at the lower price bands. 
 
However, we have consistently called for a tax system that promotes a healthy 
housing market, allowing movement up and down price levels without any artificial 
barriers. Many of our members remain very concerned that the new LBTT rates, as 
announced on 21st January 2015, will still penalise and stifle market activity in the 
£300k - £500k price bracket, which in some parts of Scotland (Aberdeen & 
Edinburgh in particular) represents a typical family home.  
 
In order to add authenticity to my point I am relaying some anonymized verbatim 
comments received from some of our members since the proposed new rates were 
announced – 

 “For us, we got xxxx when the HTB (Help to Buy) cap was reduced to £400k, 
taking us completely out of that initiative, raising “stamp duty” on properties 
>£325k will hit the same sector and xxxx us again” (SME builder) 
 

 “It is just about to cost me £3,350. Have spent circa a month negotiating with 
a purchaser on a £430,000 home that is eventually agreed at £400,000 but 
they now want us to pick up the additional LBTT over the New Stamp duty. An 
English family moving for work reasons and I guess they are thinking why 
should they be penalised for moving to Scotland.  Therefore another slice of 
my sale value. 
This is both a blow for purchasers above the £325,000 price bracket and also 
for developers who try to do something different particularly SME businesses. 
The disproportionate costs that smaller sites face to obtain planning and 
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generally higher build and associated costs due to the scale and a market that 
is very fragile will do nothing to deliver more new homes or stimulate 
business. As home buyers aspire to a bigger or better home so do house 
builders aspire to build better homes. The challenge of obtaining sales above 
£325,000 has just become a lot harder as if it was not hard enough already. 
We are not talking about an elite few but many hard working families seeking 
what will be a modest home will suffer.” (SME builder) 
 

 “…a direct tax on middle Scotland, we have already lost sales as a result of 
this change in taxation and have seen the market not only slow at the top end 
but also at the upper middle end of the market which is the average family 
house within Aberdeen and Aberdeenshire”  (SME builder) 

 
 “Essentially, most families who need or aspire to have a 4 bedroom family 

home ( or larger) within the Aberdeen or Edinburgh Housing Markets are 
being short changed here and stumping up £000’s more in tax to the SG than 
the current system and will compare very negatively elsewhere within/across 
the UK. 
This remains a positive idea gone wrong with many home owners / 
purchasers having to fork out £000’s more in tax due to no fault of their own 
given that they have to pay the price of market level mainstream housing 
which has higher than average prices in no small part to a broken planning 
system and a restriction on housing “allowed” to be built due to power hungry 
local councillors or political parties in these city areas.” (Large homebuilder) 

 
Given the feedback we have received, we reiterate our concerns that the 5% band, 
proposed to be applicable from £250-£325k, is too narrow and should be increased 
to extend up to £500k. We believe that this change would provide Scotland and the 
housing industry a tax system that is fair, competitive and allows the market to 
function in a healthier manner. 
 
February 2015 
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SUBMISSION FROM THE SCOTTISH PROPERTY FEDERATION 

 

1. In response to your Committee’s request for a written note ahead of the hearing 
scheduled for the morning of 25th February 2015 please find below our key 
points. 
 

Improvement on previous LBTT proposals for residential transactions – but 
5% band should be expanded 
 
2. The introduction of a 5% rate is welcome and a necessary improvement to the 

previous proposals.  However the band range, set between £250,000 and 
£325,000 is far too narrow and should be extended up to £400,000 at the 
minimum.  The average price of a detached property in Edinburgh, according to 
the February 2015 Registers of Scotland house price report is £394,000.  In 
Aberdeen it is £387,000 and both East Dunbartonshire and East Renfrewshire 
had average prices above the £325,000 threshold (when a 10% charge will be 
applied for consideration in excess of this point).  If the Scottish Government 
objective is to shift the burden of taxation to higher value properties without 
catching average transactions in a given area, then the threshold should be set 
above the average detached property price for Edinburgh and this is why we 
believe £400,000 is a better minimum threshold to apply any rates higher than 
5%. 
 

Risk to Scottish Government revenues 
 
3. We believe the current rates and thresholds suggest a major potential risk to 

government revenues whereby according to analysis by property experts we 
understand that just 8% of residential transactions are expected to account for 
75% of the residential property related LBTT revenue.  If the volume of 
transactions where part of the consideration falls into in the higher bands drops 
significantly, then we believe that there could be there will be serious negative 
implications for the government’s revenue expectations.  The recent Registers of 
Scotland report identified a fall in the volume of property transactions for 
detached, semi-detached and terraced house sales in Scotland and a 1.8% 
increase in the sale of flats.  The latter category will not produce significant 
revenue under LBTT and therefore we believe that the Scottish Government 
could be running a serious risk of spreading its tax burden too narrowly. 
 

4. We understand that there is in particular a huge dependency on two property 
markets (Aberdeen and Edinburgh) to provide up to 50% of the total revenue 
anticipated in the residential property market from the Scottish Government.  The 
recent downturn in Oil prices could yet have a significant impact on the Aberdeen 
property market and this heightens the risk attached to projecting LBTT revenue 
from this region. 
 

Competitiveness – it is vitally important for the Scottish property industry to 
avoid being perceived as having a competitive disadvantage with the larger 
and more valuable market south of the border 



FI/S4/15/7/2 
 

 
5. We continue to be concerned that the disparity between the higher commercial 

rates of SDLT and LBTT.  This should not be viewed simply in the prism of 
commercial property investment, important though that is for a range of investors 
including pension and life funds.  Residential land for development will often be 
transacted on the non-domestic rates and we are concerned that for example 
major house-builders as represented by Homes for Scotland will perceive a 
competitive disadvantage to Scotland because of the increase in tax north of the 
border. 
 

6. Throughout the LBTT process we have called on the Scottish Government to see 
competitiveness as a key part of its agenda.  We remain concerned that the 
differential in residential rates from £325,000 upwards may lead some house-
builders to consider that selling their product where the house is significantly 
above this level will be difficult and that this could negatively influence their 
appetite for investing in Scotland. 
 

7. This concern is added to by the fact that there is a differential in the non-
residential rates where a 4.5% charge above £350,000 will be charged  (with a 
lower charge of 3% for consideration between £150,00 and £350,000) compared 
to a 4% charge applied on the full consideration which will continue to apply 
under SDLT.  For land purchases ahead of residential rates then usually the non-
domestic rate will apply.  This means that house-builders and strategic land 
developers north of the border will pay more tax at the £2mn threshold. 
 

Impact on industry – we understand that there have been some short-term 
distortions and we expect that there will be changes to values to reflect LBTT 
charges 
 
8. We have already been advised by legal members that there has been a negative 

impact on property prices ahead of the introduction of LBTT commercially – this 
is to reflect the differential in tax.  However, if values do fall by a commensurate 
amount to the increase in tax for higher levels of property consideration then 
clearly this will negatively impact total revenue take and the government’s 
expectations of overall LBTT revenue. 
 

We wish to avoid potential barriers to new entrants to property development 
which is intrinsically risky and capital intensive  
 
9. Our final point that we would wish to raise involves the potential for significant tax 

barriers to be created in relation to new entrants to the property industry.  We 
make this point against the background of the recession during which a 
significant number of smaller (and indeed larger) property development 
companies fell into administration.  The impact of the credit crunch on the SME 
sector in particular was significant.  According to figures from property 
consultants JLL across the UK some 5,800 SME house-builders were reduced to 
2,700 and the numbers of houses produced by these companies fell from some 
50,000 to 20,000.  These figures are UK wide and we regret we do not have a 
specific breakdown for Scotland.  Often new property entrepreneurs will seek to 
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start their businesses with the re-development of a small number of residential 
properties which are nonetheless in a high value area.  Property development is 
a capital intensive business and significant LBTT charges could therefore be a 
significant barrier to new entrants to the industry. 
 

Conclusion 

 

10. We believe the DFM’s decision to revise the rates in order to introduce a 5% rate 
between the 2% and 10% thresholds was welcome and much needed.  However, 
we believe that the 5% band should have gone further to at least a consideration 
level of £400,000.  The new LBTT system retains a major risk we feel in terms of 
the government’s objective of revenue neutrality because it relies on the higher 
value transactions continuing in the same number as before the introduction of 
LBTT.  With only 8% of transactions contributing some 75% of residential LBTT 
revenue and some 50% of revenue located in just two locations – Edinburgh and 
Aberdeen – it would seem that the Scottish Government is placing a lot of 
revenue expectations on a relatively small number of locations and transactions. 
 

11. We believe property market distortions should be kept to a minimum where 
transaction taxes are applied.  This is best achieved by a smooth system of rates 
and thresholds.  We believe a smooth series of bands and rates would also better 
serve sustainable and predictable government revenues.  We do not believe that 
the LBTT rates and thresholds yet achieve this position and without reform – 
albeit this is likely to now be future reform - we fear that a number of developers 
and investors will see SDLT as a more competitive property transaction system, 
largely because of its 4% commercial top rate and its 5% residential transaction 
band between £250,000 and £925,000.  
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Finance Committee 

7th Meeting, 2015 (Session 4), Wednesday 25 February 2015 

Subordinate Legislation 

Purpose 

1. The purpose of this paper is to set out background and procedural information 
for the Committee’s consideration of the following statutory instruments— 

 The Firefighters’ Pension Scheme (Consequential Provisions) (Scotland) 
Regulations 2015 

 The National Health Service Pension Scheme (Consequential Provisions) 
(Scotland) Regulations 2015 

 The Police Pensions (Consequential Provisions) (Scotland) Regulations 
2015 

 The Teachers’ Pension Scheme (Consequential Provisions) (Scotland) 
Regulations 2015. 

2. The instruments and accompanying policy notes can be accessed via the links 
above and hard copies have been circulated to members. 

3. The instruments relate to the new public service pensions scheme which is 
being introduced under the Public Service Pensions Act 2013. Each of the 
instruments contains provisions in relation to: 

 contracting-out; 

 pensionable service and early leavers; and 

 ill-health benefits. 

4. Additionally, the regulations on Police and Firefighters’ Pension Schemes make 
provision in relation to the deferred pension age for the uniform services. The 
Teachers’ Pension Scheme Regulations also address early retirement benefits and 
short service benefits. 

5. A consultation exercise was carried out for each of the instruments with varying 
numbers of responses received. 

Contracting-out 

6. The Policy Notes explain that some pension schemes provide a pension which 
replaces all or part of the additional state pension – this is known as “contracting-
out”. Contracting out will end in April 2016 and the UK Government intends that the 
new pension schemes will, like the existing schemes, be contracted-out until this 
time. The Regulations therefore make provision for the new schemes to be 
contracted out for the period from 1 April 2015 to 6 April 2016. 

http://www.legislation.gov.uk/sdsi/2015/9780111025833/contents
http://www.legislation.gov.uk/sdsi/2015/9780111025833/contents
http://www.legislation.gov.uk/sdsi/2015/9780111025840/contents
http://www.legislation.gov.uk/sdsi/2015/9780111025840/contents
http://www.legislation.gov.uk/sdsi/2015/9780111025826/contents
http://www.legislation.gov.uk/sdsi/2015/9780111025826/contents
http://www.legislation.gov.uk/sdsi/2015/9780111025857/contents
http://www.legislation.gov.uk/sdsi/2015/9780111025857/contents
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Pensionable service and early leavers 

7. The provisions of the 2013 Act and new scheme regulations mean that existing 
schemes must close with current members (except specific protected groups) 
transferring into the new schemes. Transferring members will retain certain benefits 
in the existing scheme but will accrue new benefits in the new scheme only and will, 
technically, belong to both schemes at once. The policy intention is that members 
with on-going service in both schemes should “generally be treated as if they 
remained active members for particular purposes or in “pensionable service” for the 
old scheme until their pensionable service in the new scheme is terminated.” The 
Policy Notes explain that the objective of this is to prevent such members becoming 
deferred members “thereby triggering rights that are inconsistent with them 
remaining in service with the same employer in a successor pension scheme”. 

Ill-health benefits 

8. The Policy Notes explain that a “single source model” will apply for the payment 
of ill-health pensions in the new schemes. Under the model, “all payments of ill-
health pension will be made from the new pension scheme during the period 
between retirement and the scheme member reaching normal pension age in the old 
scheme.” The Policy Notes go on to state that this model “delivers certainty over the 
ill-health pensions that are payable to members with service in both schemes, and 
prevents the administrative difficulty of performing two parallel ill-health calculations.” 
 
9. As a result of this there will be three elements of the pension payable to the 
member from the new scheme— 

 An element in respect of any Lower Tier ill-health pension entitlement in 
respect of service in the old scheme; 

 A pension in respect of service in the new scheme; and 
 In the case of an Upper Tier ill-health pension, an uplift. 

 
10. When the member reaches the normal pension age in the new scheme, 
payment of the first of these elements would cease to be paid out of the new scheme 
and would instead come into payment from the old scheme. The Policy Notes state 
that the “member will see no difference in the amount that they receive.” 

Deferred pension age for the uniformed services 

11. The Policy Notes explains that the regulations for the Firefighters’ and Police 
Pension Schemes resolve a conflict between short service benefits provisions in the 
Pensions Schemes Act 1993 and the requirements of the 2013 Act that “an active 
member has a normal pension age of 60 but a deferred members has a pension age 
set equal to the state pension age.” 

12. The 1993 Act provides that the “benefits of a deferred member (short service 
benefits) as calculated in the same way as the equivalent benefits held by an active 
member (long service benefits)” but the 2013 Act requires different calculation for 
active and deferred members. 

13. Active members of these schemes are “exempted from the requirement on 
most other public service pension schemes to have their normal pension age equal 
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to the deferred pension age” to reflect the occupational requirements of firefighting 
and policing. 

14. The regulations resolve the conflict by “ensuring that any differences in the 
calculation of the short service benefits of deferred members and the long service 
benefits of active members…does not breach the short service benefit provisions in 
the 1993 Act.” 

Early retirement benefits and short service benefits 

15. Similarly, the Policy Note explains that the provisions of the Teacher’s Pension 
Scheme Regulations in relation to early retirement benefits and short service 
benefits “resolves a conflict between the short service benefits and short service 
benefit provisions” in the 1993 Act and the “arrangements for adjusting benefits 
where a teacher leaves service early and draws benefits on an actuarially adjusted 
basis” which have been set in accordance with the 2013 Act. 

16. The 1993 Act provides that the “benefits of a deferred member (short service 
benefits) as calculated in the same way as the equivalent benefits held by an active 
member (long service benefits).” In contrast, the 2013 Act allows the setting of 
different provisions for different cases or purposes and the new scheme provides 
that “benefits should be reduced at different rates for active and deferred members 
of the Teachers Pension Scheme where they have a normal pension age of over 65 
and retire on actuarially adjusted terms.” 
 
17. The Policy Note states that— 

“Regulation 16 resolves this conflict by ensuring that he difference in the 
calculation of actuarial adjustments to early payment of benefits for deferred 
members and active members under section 3 of the 2013 Act does not 
breach the short service benefit provisions in the 1993 Act.” 

Consideration by the Delegated Powers and Law Reform Committee 

18. The Delegated Powers and Law Reform Committee considered the instruments 
at its meeting on 3 February. 

19. The DPLRC’s report draws the Committee’s attention to the Firefighters’ 
Pension Scheme Regulations on the grounds that the meaning of regulation 13 
could be clearer. Regulation 13 refers to an “upper tier ill-health pension”, a term 
which is not defined in the Regulations. The term used and defined in the regulations 
for the new scheme, and in respect of which the consequential provisions in the 
Regulations are made, is “higher tier ill-health pension.” 

20. The DPLRC’s report also highlighted that the new scheme regulations, other 
than the Teachers’ Pension Scheme, were laid after the regulations making 
consequential provision. Further to this conclusion the DPLRC has also written to the 
Committee on a general point of legislative practice in relation to the instruments 
given that the Parliament was “being invited to express a view on consequential 
provisions without sight of the substantive schemes to which they relate”. 
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21. The letter goes on to note that there was an agreement between the DPLRC 
and the Government that the Government would “try to avoid wherever possible 
staggering the laying of instruments that cross refer to one another. The Government 
also undertook to provide the Committee with a copy of draft related instruments that 
are not ready for making, again wherever possible. That did not happen in the case 
of these instruments.” 

22. The DPLRC has suggested that the Committee may wish to pursue this issue 
when taking evidence on these regulations. 

Conclusion 

23. The Committee is invited to consider the above in its scrutiny of the 
regulations. 

Catherine Fergusson 
Senior Assistant Clerk to the Committee 

 



 

LETTER FROM THE DELEGATED POWERS AND LAW REFORM COMMITTEE – 
5 FEBRUARY 2015 

Programming of instruments 
 
Dear Kenneth 
 
At its meeting on Tuesday 3 February the Delegated Powers and Law Reform 
Committee considered the following instruments— 
 

 Firefighters’ Pension Scheme (Consequential Provisions) (Scotland) 
Regulations 2015 [draft]; 

 National Health Service Pension Scheme (Consequential Provisions) 
(Scotland) Regulations 2015 [draft]; 

 Police Pensions (Consequential Provisions) (Scotland) Regulations 2015 
[draft].  

 
In considering these instruments, the Committee expressed concern about the timing 
of their laying. These instruments make consequential provisions relating to Pension 
Schemes. At the time of the laying of the above instruments, none of the Pension 
Schemes themselves had been laid before the Parliament. As such, Parliament was 
being invited to consider consequential provisions in the absence of the substantive 
schemes to which they relate. You will appreciate that this places Parliament in an 
invidious position, being invited to express a view on consequential provisions 
without sight of the substantive schemes to which they relate. 
 
The Firefighters Pension Scheme has since been laid, but in so doing it has to some 
extent validated the Committee’s concerns about laying instruments in this order in 
that there is inconsistency between the scheme and consequential provisions. The 
other two schemes are yet to be laid. Accordingly, that instrument has been reported 
under ground (h) as its meaning could be clearer. 
 
The Committee considers that better planning in the preparation of the instruments 
could have avoided the potential anomaly of determining whether consequential 
provisions are satisfactory, prior to the scrutiny of the regulations containing the new 
pension scheme to which they relate.      
 
Earlier this session the Scottish Government gave a commitment to the Committee 
regarding how “packages” of instruments would be handled. Specifically there was 
an undertaking to try to avoid wherever possible staggering the laying of instruments 
that cross refer to one another. The Government also undertook to provide the 
Committee with a copy of draft related instruments that are not ready for making, 
again wherever possible. That did not happen in the case of these instruments.  
 
The Committee therefore draws to your attention its concerns about the timing of the 
laying of these instruments and suggests that you may wish to pursue these matters 
with the Deputy First Minister when he gives evidence to the Finance Committee on 
the instruments. 
 



 

Please note that we are also drawing these concerns to the attention of the Deputy 
First Minister and the Minister for Parliamentary Business. 
 
Nigel Don MSP 
Convener 
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